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WHISPER RIDGE AT STONE cmdﬁISF'ER RIDGE DEVELOPHMEMT LLC
DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT] (tHe "Agreement”) is entered into as of this
27%May of \u Sgé 12007, effective July 2 12007 (the "Effective Date),
by and between W ISPER RIDGE DEVELOFPMENT, LLC, a Utah limited liability company,
(hereinafter called "Developer"), and MOR COUNTY, a political subdivision of the
State of Utah (hereinafter called the "County"). Developer and the County are, from time to
time, hereinafter referred to individually as arty" and collectively as the "Parties."
Unless otherwise noted herein, this Agreement supersedes and replaces any previous
development agreements entered into by and between Developer and the County involving
the same Property (defined below).

RECIT

A. The County, acting pursuant fg its authority under Utah Code Annotated,
Section 17-27-101, et seq., and Section 17-§3-223, and Section 17-53-302(13), as
amended, and in furtherance of its land use poljcies, goals, objectives, ordinances, and
regulations, has made certain determinatiops |with respect to the proposed Planned
Residential Unit Development (‘PRUD") and'} therefore, has elected to approve and enter
into this Agreement in order to advance the ppligies, goals, and objectives of the County,
and the health, safety, and general welfare of the public.

B. Developer has a legal interest in certain real property consisting of
approximately 88.3 acres located in the County as described in Exhibit "A" attached hereto.
Upon development of this initial parcel of rea| prpperty, Developer intends to expand the
size of the development from time to time, which expansion will require further approval
from the County. Developer acknowledges that for any development in excess of the
approximately 88.3 acres of real property desgribed In Exhibit "A" (herein referred to as the
“Property”), Developer will be required to enter into a new Development Agreement or an
amendment to this Development Agreement, as|determined by the County.

C. Developer intends to develop the real property described in Exhibit "A" as a
planned residential unit development (PRUD) with mixed uses consisting of one hundred
twenty-two (122) lots for residential homes.'| This Development is commonly known as
Whisper Ridge at Stone Canyon and is more particularly described in a Plat on file or to be
filed with the Morgan County Recorder, which [Plgt is incorporated herein by reference. As
the Project is expanded, additional Plats shal| be filed with the Morgan County Recorder.
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D.  The County desires to enter i

establishes planning principles, standards, and p

planning and guide the orderly development of

space within the development during constructio
achieve the goals and purposes of the Coun

e - Developer desires to enter into.
proceed with the Project in accordance with the

.
development of the Property and the Project.
minutes and record of the County Planning C
condition of final approval of the Project is that

a

The County has undertaken revig

his Agreement because the Agreement
rocedures to: (1) eliminate uncertainty in
the Property consistent with the County
the conditions imposed by the Planning
hificant environmental impacts; (3) ensure
ublic improvements; (4) provide for the
te; (5) make provision for trail facilities; (6)
] charges, including impact fees in the
ervices appropriate to the development of
naintenance of facilities, trails and open
and after completion; and (9) otherwise
d Developer,

Agreement to ensure that Developer may
"Applicable Law" (defined below).

3w and planning actions relating to the
'hese actions are set forth in the official
pmmission and the County Council. A
Developer enters into and abides by the

terms of this Agreement. The terms of this Agregment apply to the Project and to any and

all phases or plats therein. These various revi
referred to herein as the "Current Approvalsi

G. Pursuant to a duly noticed publi
considered and adopted the recommendation o
the Property was re-zoned to R1-20 PRUD (the

H. By developing the Project in agco
shall be in compliance with the Morgan
ordinances, resolutions, rules, regulations poll ief

I, Each Party acknowledges that:i
NOW, THEREFORE, in consideration

set forth herein, the receipt and adequacy of w
the Parties agree as follows:

of

is

thig

w and planning actions are collectively

hepring _, the County Council
the County’s Planning Commission and

'Zone Change").

rdance with this Agreement, the Project
nty General Plan and all development
s, standards, and directives of the County.

L=

entering into this Agreement voluntarily.

the promises, covenants, and provisions

h consideration is hereby acknowledged,

AGREEMENT
SECTION 1. ngEGTquIE, TERM AND DEFINITIONS

1.1

Effective Date.
executed by Developer and the County (the "Eff
ingerted in the introductory paragraph preceding

This Agreemgnt
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hall become effective on the date it is
ctive Date"). The Effective Date shall be
the Recitals.
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|

1.2 Term. The term of this Agreement (the "Term") shall commence upon the

Effective Date and continue for a period of twentyifive (25) years. Unless otherwise agreed

between the County and Developer, Developer's| vested interests and rights contained in

this Agreement expire at the end of the Term, pr upon termination of this Agreement.

Upon termination of this Agreement, the obligatiops of the Parties to each other hereunder

shall terminate, but none of the licenses, bu Idi;rg permits, or certificates of occupancy
i

granted prior to expiration of the Term or termina
or limited in any manner.

on of this Agreement shall be rescinded

1.3 Property Affected by this Agrepment. The legal description of the Property

contained within or that may be contained withih boundaries of the development to be
known as Whisper Ridge at Stone Canyon is attached and specifically described in Exhibit

oA

No additional property may be added t¢ this description for purposes of this

Agreement except by written amendment to this Agreement executed and approved by the

parties hereto,

1.4 Definitions. Unless the context requires a different meaning, any term or

phrase used in this agreement that has its fifst letter capitalized shall have that meaning
given to it by this Agreement, Certain terms arjd ghrases are referenced below; others are
defined where they appear in the text of this Agreement, including its Exhibits.

1.4.1 "Applicable Law" shallhave the meaning set forth in Section 4.2 of
this Agreement. '

1.4.2 "Approval Date" shall mear] the last date set forth in Recital G of this
Agreement.

1.4.3 "Association" shall mean|the Whisper Ridge at Stone Canyon
Association, a Utah nonprofit corporatign, formed in accordance with state laws and
authorized to assess fees sufficient|to| perform the maintenance obligations
transferred to it by Developer,.including| but not limited to its successors and
assigns. It is intended that the Assogialion and the Declaration of Covenants,
Conditions and Restrictions (the “Declaration”) for of the same shall cover all
portions of the Project, provided, hawever, that the Declaration shall have no
application to the “North Lots” defined herein below..

1.4.4 "Changes In the Law"
4.2 of this Agreement.

hall have that meaning set forth in Section

1.4.5 “ConceptPlan” shall mean fhat Concept Plan prepared by Developer
datgd , 2008, and approved by the County.

.46 "Conditions to Current p rovals" shall have the meaning set forth
in Section 3.1(b) of this Agreement.
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1.4.7 "County" shall mean Mo
otherwise provided, any and all of tha C
employees or agents.

1.4.8 "County Council" shall m
ZC

County, which is charged with adoptinig
and otherwise acting as its legislative b
legislative body shall consist of the Cqun

1.4.9 "County General Plan"
Plan of Morgan County, adopted _—|

LOF

'gan County and shall include, unless
ounty's agencies, departments, officials,

ean that commission or council of the
ning laws and ordinances for the County
pdy. If not otherwise designated, such
y Commission.

il

eral Plan" shall mean the General
1999.

1.4,10 "Current Approvals
this Agreement.

1.4.11 "Developer" shall have|th
shall also include Developer's su

ath

e the meaning set forth in Recital F of

t meaning set forth in the preamble, and

cceissors  and/or  assigns, including any

homeowners' association which may sucgeed to control of all or any portion of the

Project.

1.4,12 "Director" shallmean th

Morgan County, or her designee or suc

1.4.13 "Effective Date" shall h
this Agreement.

avi

1.4.14 "Land Use Code" shall
Management Code, as the same-may

1.4.15 “North Lots” shallmea
Property and more particularly described
1.4.16 "Notice of Compliance('s
8.1 of this Agreement.

1.4.17 "Planning Commission"
Commission.

1.4.18 "Project" shall mean the

be

e Director of Community Development of the

SSOr.

e that meaning set forth in Section 1.1 of

mean the Morgan County Land Use
in existence as of the date hereof.

n those three proposed lots located within the

on Exhibit “E” attached hereto.

nall have that meaning set forth in Section

[
\

shall mean the Morgan County Planning

Property and the development on the

Property, which is the subject of this Agreement, including but not limited to all

phases and plats constituting a part or pd
additional improvements or endeavorg in

1.4.19 "Project Improvements"
intended for public or private use and loc
including but not limited to sewer lines,

ition thereto, as well as any ancillary and
ident thereto,

hallmean all infrastructure improvements -
ted within the boundaries of the Project,

water lines, roads, utilities lines and facilities
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(electricity, gas, telephone, and all otherg), detention basins, sidewalks, curb and
gutter, trails, recreational facilities and open spaces.

1.4.20 "Subsequent Approval”
is not otherwise provided for in this Agreement, and which is reasonably necessary
for completion of the Project as reasenaljly determined by the County,

SECTION 2. ZONING, CONSTRUCTION

2.1 Re-Zoning of the Property.

211 The County acknowledges that the zoning for the Property is
consistent with the General Plan and that the County's zoning maps reflect the Zone
Change, it being agreed by the County that all public hearings necessary for the
implementation of the Zone Change haye been accomplished prior to the date
hereto. The County Council, after hpldjng all necessary public hearings, has
adopted the Whisper Ridge Concept FPlan.

WINGS, AND PLAT APPROVAL

2.1.2 The County Council, after helding all duly noticed public hearings, has
atopted this Agreement. The PRUD Ofdinance and this Agreement constitute
subdivision regulations that supplement and amend the Whisper Ridge Concept
Plan (the “Concept Plan”). To the extent of any inconsistencies between the
Whisper Ridge Concept Plan and this|Agreement, this Agreement shall govern.

2.2 Planning Commission Preliminary Plat Approval,

2.2.1 Prior to commencing cdnstruction on any Phase (defined in Section
2.3 below), Developer shall submit a preliminary plat, construction drawings and
speclfications (each, as may be subsequently amended from time to time in
accordance with the provisions of this Agreement and “Plat") and all required
submittals (cost estimates, surety, title report, will serve letters, drainage plans, etc.)
for such Phase to the County Planning Gommission. Each Plat submitted to the
County Planning Commission shall comply with all technical requirements of the
Land Use Code and subdivision ordinances. Developer shall pay fees for each Plat
as are generally required by the County at the time of the submission of the Plat to
the County Planning Commission. Timing of said submission and review by County
Staff prior to the Planning Commission shall be in accordance with the adopted
Planning Department submittal deadline policy.

2.2.2 The County Planning Commission shall review the Plat and all
required submittals (cost estimates, surely, title report, will serve letters, drainage
plans, etc.) associated with the applicable|Phase for completeness, and conformity
with this Agreement. To the extent that such Plat is complete and consistent with
this Agreement and all applicable federal, state and local laws, rules, regulations
and ordinances, the County Planning onpmission shall make a recommendation to
the County Council for the approval of guch Plat. The County Planning Commission
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shall hold all duly noticed public heatings required for the approval of such Plat
under the Utah Code, the Land Use Code and other County ordinances, as
applicable; provided, however, nothihg Herein shall prevent the County Planning
Commission in its discretion from holding any public hearings not required by
applicable law. In the event the County Planning Commission determines that such
Plat is not complete and consistent with all applicable federal, state and local laws,
rules, regulations and ordinances and|this Agreement, the County Planning
Commission will provide Developer with p reasonably detailed description of any
such inconsistencies, in which case D veloper shall revise such Plat to remediate
any such inconsistencies and restbmit such Plat to the County Planning
Commission for approval pursuant to the|process set forth above.

2.3 County Council Preliminary | Approval of Plat. Following the
recommendation from the Co County Planning. Commission that a Plat be approved by the
County Council pursuant to Section 2.2 above, slich Plat shall be submitted to the County
Council for approval. Developer shall be enti led to approval of the Plat provided that the
Plat for the applicable Phase is complete and complies with this Agreement and all
applicable federal, state and local laws, rules, regulations and ordinances. The County
Council shall review the Plat for the applicahle Phase for completeness, and conformity
with this Agreement, and all applicable federal, state and local laws, rules, regulations and
ordinances. To the extent that such Plat is dgmplete and consmtent with this Agreement,
the Land Use Code, and all applicable federal, state and local laws and ordinances, the
County Council shall approve the Plat. Theg County Council shall hold all duly noticed
public hearings required for the approval of jsu¢h Plat under Utah Code, the Land Use
Code and other applicable County ordinances; |provided, however, nothing herein shall
prevent the County Council in its discretion from|holding any public hearings not required
by applicable law. In the event the County Ggungil reasonably determines that the Plat is
not consistent with this Agreement, the County Council will provide Developer with a
reasonably detailed description of any such inconsistencies, in which case Developer shall
revise such Plat to remediate any such inggnsistencies and resubmit such Plat to the
County Council for approval pursuant to the'process set forth above.

2.4 Final Plat Approval. Following the preliminary approval of the Plat by the
County Council pursuant to Section 2.3 apove, the County Council shall authorize
Developer to submit a final Plat to the County Btaff for review, The County Staff shall
review a paper Plat for completeness and canformance to the preliminary approval of the
Plat (including any conditions for approval) pursuant to the provisions of Section 1.3 above,

If such Plat is complete and conforms to the prgliminary approval, the County Staff shall
authorize Developer to submit a mylar copy of thie final Plat for approval. Developer shall
be responsible for obtaining all required signatunes on the mylar with the exception of the
County Planning Commission and County Coundil; provided, however that the County shall
require all department heads to cooperate with [Developer in obtaining such signatures.
The signed mylar shall be placed on the agenda of the County Planning Commission for
review, approval and signature. Following receipt of the final Plat signature from the
County Planning Commission, the County Stgff shall place the mylar on the agenda for the
County Council for signature and adoption. THe final Plat will then be released to the
Developer for recordation.
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gcordation of the Plat, Developer is hereby

approval shall be limited to confirming that such infrastructure is completed in accordance
with this Agreement, the Declaration, and all gpplicable federal, state and local laws, rules,
regulations and ordinances. The County staff shall provide to all applicants for a building
permit within Whisper Ridge at Stone Canyon| excluding however, applicants with respect
to the North Lots, a notice concerning (a) |the required review and approval of
improvements by the Whisper Ridge design review committee (“DRC") prior to issuance of
a building permit, (b) no access by construc¢tlon vehicles on Monte Verde Drive; and (¢)
failure to comply with the requirements of the DRC approval, including but not limited to the
requirements of the Declaration, may preclude the issuance of a certificate of occupancy.
Excluding permits applicable to the North Lots, no permit shall be issued unless proof of
approval from the DRC has been submittedto the County (which proof shall consist of a
stamp of the DRC upon the plans and specifications to be submitted to the County
containing the approval of the DRC and the date thereof), and the County may refuse to
issue a certificate of occupancy in the eventiof the failure to comply with the approvals of
the DRC.

2,6 Be
Use Code, the County has adopted this Agre
and building design. and location for the Property as a whole in accordance with the
requirements set forth herein and therein. | The approved use, density, and general
configuration for the Property are set forth in the Concept Plan. In accordance with the
Land Use Code and the Concept Plan, Developer is entitled to develop 122 dwelling units
within the Property (the “Maximum Residential Liots").

SECTION 3. OBLIGATIONS OF DEMELOPER AND THE COUNTY

31 Obligations of Developer.

3.1.1 Generally. The parties|acknowledge and agree that the County's
agreement to perform and abide by thg covenants and obligations of the County set
forth herein is material consideration for|Developer's agreement to perform and
abide by the covenants and obligations of Developer set forth herein.

3.1.2 Conditions to Current Approvals. Developer shall comply with all of
the following Conditions to Current Appro\vals:

3.1.21 Compliance withi Conditions Imposed by County:
Developer agrees to comply with |any and all conditions imposed by the
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Planning Commission or the| Couinty Council during the permitting and
approval process as set forth'in) thi official minutes of the County Planning
Commission and County Coungil. '

3.1.2.2 Payment of Agl ministrative Fees: Developer agrees to pay
all generally applicable Morgan Colnty fees as a condition of developing the
Property -and Project. All feas, including outstanding fees for prior plan
checks (whether or not such checks are currently valid) shall be paid current
‘prior to the recording of any plator the issuance of any building permit for the
Project or any portion thereof.

3.1.2,3 Payment of Impact Fees: Morgan County has enacted an
impact fee ordinance. Subject td adjustments approved by the Director
and/or the County Council, Dgveloper agrees to pay the Morgan County
impact fees due and payable| in| connection with any structure built by
Developer, or Developer's agent, lemployee, contractor, or subconfractor;
provided, however, that Developer|shall have no obligation to pay any impact
fee applicable attributable solely to the construction of any dwelling unit by
the purchaser of a lot.

3.1.3 Declaration. Developer has caused to be recorded against the
Property, excluding the North Lots| that certain Declaration of Covenants,
Conditions and Restrictions and Easements for Whisper Ridge at Stone Canyons
(as the same may be amended, restated, supplemented or otherwise modified from
time to time, the “Declaration”), which Pe¢laration was recorded in the office of the
Morgan County Recorder on 2007, as Entry No. in Book

at Page . The development and construction of the various portions of
the Property for residential purposes shall proceed pursuant to and consistent with
the Declaration, which Declaration shall be recorded by the Developer against each
such phase or portion of the Property|(each a “Phase”) as are, from time to time,
developed by Developer for residential | purposes; provided, however, that the
Declaration shall have no application tp the North Lots. Consistent with the
foregoing intent to exclude the North [Lols from any application of the terms and
conditions of the Declaration, at any time fin this Agreement a reference is made to
the Property and the requirements, terms @nd/or conditions of the Declaration, each
and every such reference shall be degmed to automatically exclude the North Lots
from such reference. The Declaration shall provide for the creation of the
Association which shall maintain the Cpommon Areas (as such term is defined in the
Declaration, including but not limited ¢ Landscape Easement areas located within
public utility easements) in accordance |with the Declaration, At such time as
Developer submits a Plat for a particular Phase, Developer shall prepare a budget
for the Association showing the costs and|expenses expected to be incurred by the
Association during the next succeeding three (3) year period (the “HOA Budget”).
During the period that Developer owns more than forty percent (40%) of the lots
upon which dwelling units shall be cansfructed, Developer shall contribute such
amounts to the Association as are hegessary for the Association to meet its
obligations under the HOA Budget (taking into account any amounts assessed
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against lots subject to the Declaration and owned by third parties). From and after
the date that Developer owns forty percent (40%) or less of the lots upon which a
dwelling unit shall be constructed, Develpper shall only be required to pay to the
Association such amounts as are assessed by the Association in accordance with
the Declaration against the residential lots owned by Developer. In no event shall
the County be responsible or liable for the enforcement of the Declaration.

3.1.4 Open Space. In connection with development of the Property,
Developer shall preserve a portion of the Property as open space as provided in this
Section 3.1.4. The location of those portions of the applicable Phase to be
preserved as improved open space and/ar natural open space shall be as set forth
in the Concept Plan (such being referred fo herein as the “Open Space Plan”). The
open spaces applicable to each Phagg shall be shown on the Plat for such Phase.
The open space in each Phase shall be maintained and owned in accordance with
the Declaration, the Plat and this Agr

trails shall be developed by De
Concept Plan (the “Trail Plans").

loper substantially as set forth in the
e trails shown in the Trail Plans shall be

shall connect to previously com .
neighboring Phases have not then been completed, then such trials shall
temporarily terminate at a public street. The County shall own all
improvements on the trails, inc¢luding but not limited to the hard surfaces
located within the right-of-way of Whisper Ridge Drive, but the Association
shall have the right and obligation,|at its sole cost and expense to improve,
install, maintain, remove and replace landscaping located in such right-of-
way. The Association shall be resgonsible for maintaining the balance of the
trails and parkways (those not| lo¢ated within the right-of-way of a public
street), including the landscaping|surrounding the same. The trails and
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parkways maintained by the Cqunty and located within a public right-of-way
shall be open for the use and erjjoyment by the general public. The trails and
parkways maintained by the Assodiation, shall be open to the general public
so long as the Developer and| the Association are afforded the same or
greater limitations on liability as set forth in Utah Code § 57-14-101, ef seq.;
provided, however, nothing herejn shall preclude the Association from
closing such trails and parkways on a periodic basis to preclude any claim of
dedication or prescriptive easement. Any gates within the Property shall not
unreasonably prevent the general public from accessing those trails and
parkways which are open to theg ggneral public. The Association shall have
the right to implement rules and regulations for the use of trails and
parkways, including those located|within the right-of-way, including but not
limited to the responsibility of pet owners to properly dispose of the
droppings of their pets.

3.1.4.3 Native Open Space. Those portions of the open space
which are not being improved by Developer and are to remain as native open
space are showh on the Open Space Plan (included within the Concept
Plan). Prior to conveyance to the Association, the Developer shall have the
right to record one or more documents dedicating and/or reserving such
areas as open space. The Aspgoagiation shall own such native open space
and shall be responsible for the maintenance thereof; provided, however,
that maintenance (if any is allgwed at all) shall be in accordance with the
requirements of the Declaration. The ownership and maintenance
requirements for the native open space are outlined in the Concept Plan.
The native open space located within a Phase shall be conveyed to the
Association, subject to the open space easements granted and/or reserved
by Developer as provided abo
applicable Phase. The Developer and Association may reserve one or more
. easements reasonably necessary o preserve access to and from such open b
space areas. .

3.1.5 Height Restrictions. With respect to the development of dwelling
units located within each Phase, except a$ provided below, each residential unit at
any point shall not exceed a height of thirty-five feet (35') measured from the lowest
final grade elevation below such point.' Dther restrictions upon height shall be as set
forth in Design Guidelines adopted by the Developer which shall be enforceable in
accordance with the requirements of tHe Declaration.

3.1.6 Air Quality. All residential housing shall comply with the air quality

standards set forth in the Declaration. I

3.1.7 NightSky. The developl{:{e t of each Phase of the Property, including

both public street lighting and private dwelling lighting, shall at all times comply with
the night sky provisions set forth in the Land Use Code and the Declaration.
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3.1.8 Design Guidelines. During the development of each Phase,
Developer shall comply with all Dasign Guidelines and similar requirements
contained in the Declaration.

3.1.9 Double Lots. No Plat submitted to the County Planning Commission
shall include any lot which is to be developed as a dwelling unit to be bordered by
more than one street, except to the exte bnt such lot is (a) a corner lot, or (b) bordered
first by a perpetual landscaped strip.

3.1.10 Construction Access. Copstruction access to the Property for the
development of a Phase shall be limited|to Whisper Ridge Drive or other areas
designated by Developer. Developershall place appropriate signage at the entry
of the Project which signage shall conform to all applicable federal, state and local
laws and ordinances. Access to the.Property for development and construction
purposes through Monte Verde Subdivisions shall not be allowed.

3.1.11 Access for Adjoining Rroperty Owners. Developer shall work in
good faith with property owners who gwn| land adjacent to the Property as of the

providing and maintaining such access |points shall be shared equally by Developer
and such adjacent property owner. Sych|access points shall be shown on a Plat
e with the provisions of this Agreement.

3.1.12 Occupancy Limit on Resldential Housing.
residential housing of the developmé
dwelling unit; or (ii) 4 unrelated persong

Occupancy for the
t ghall be limited to (i) one (1) family per
pf' dwelling unit.

3.1.13 Special Service Distrigt Fees and Charges. The following services
will be provided to the Project by specidl service districts, each of which has issued
to Developer a “will serve” letter or other |agreement, copies of which have been
provided to the County:

—

Service E t

d
T

ty Providing Service

Culinary Water | Highland Watert Company

Trash Removal | Morgan County

Sanitary Sewer | Mountain Green Sanitary Sewer District

Developer agrees to pay any and all reaspnable fees imposed by the District and
Water Company in connection with deyelppment of the Project, including (but not
limited to) fees for plan check and engirTeering review. Developer shall not be
obligated for the payment of fees and/on assessments, which are for hookups,
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and/or monthly or other period servicgs Which are typically paid by users of such
services. :
3.1.14 Construction of Projedt Improvements:

3.1.14.1Unless otherwise stated herein, the County shall not issue
building permits for the constiuction of residential structures within the
Project unless and until all required Project infrastructure improvements for
the plat in question are installed by Developer in accordance with County
standards and accepted in writing By the County. When all required Project
infrastructure improvements (except those as provided in 3.1.14.2. below)
are installed and accepted in writing by the County with respect to any single
phase, the County shall issue blilding permits to applicants, so long as the
applicant has obtained the approvals of the DRC (as provided in Section 2.5
of this Agreement which spagifigally excludes the North Lots), makes
application for the desired permits |and otherwise complies with Applicable
Law. Developer agrees that all |nfrastructure located within the boundaries
of the Phase, including but nat limited to sewer lines, water lines, roads,

electric lines, gas lines, telephaq
and completed in accordance
standards and accepted by thé

nes, and detention basins, shall be built
n County and other govemning entities'
unty for the phase in question in writing

il
he

prior to the issuance of any b
however, Developer may defert
in 3.1.14.2 below. '

ing permit within the Phase; provided,
nstallation of the improvements specified

yaragraph 3.1.14.1 immediately above,
n of any common area water features to
be installed as part of any phase jof the Project during the period of any
winter months as long as anyi r features required by the County are
installed prior to July 1 following the winter months.

3.1.14.2 Notwithstandin
Developer may defer the installs

g B
atio
e

3.1.14.3 Developer may elect to construct the Project (meaning the
122 lots originally identified in| thjs Agreement) in phases in the order
proposed by Developer and approved by the County Staff, unless otherwise
required by the Planning Comrmiss{on in writing.

3.1.14.4 Developer shall construct amenities according to the
specifications, as referenced td thg Improvement Schedule as attached as
Exhibit “B", unless otherwise approjed by the Planning Commission. Each
phase’s improvements shall includg as applicable, sanitary and storm sewer
systems, culinary water systems, natural gas, electrical and cable lines,
Whisper Ridge Drive (to be dedicated to the public), private streets, street
lighting, water features, detention gond(s), entry landscaping and berming,
entry signage, landscaping improvgments, and trails. Notwithstanding the
foregoing, each lot owner will be responsible for meeting flood retention

holding requirements applicable to jsuch Owner's lot, if any.
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3.1.14.5 Construction gf ro

ds in each phase will proceed according

to the requirements of the Caunty and as illustrated on the Street Plan
attached hereto as Exhibit "C" or hereafter approved by the county.

3.1.14,6 Those trees, bushgs, plants, and other landscape materials

which are to be installed as part jof
accordance with the requirements
Concept Plan, Design Guidelines

he landscaping of the Project shall be in
for landscaping as included within the
and/or Preliminary Approval. Such

materials specify the types and gizeg of landscape trees, bushes, plants and

materials,

3.1.14.7 All areas, strej
will be restricted in the location,!

Design Guidelines.

ts (public or private), parking lots, and lots
anner and style of lighting. All such lighting
shall be consistent with the requirements of the Concept Plan and/or the

3.1.16 Phasing: Developer may if its discretion develop the Project in two
(2) phases, the first phase consisting df|64|Lots and the second phase consisting of
the balance of approved Lots. In developing each phase, Developer shall insure the
logical extension of the Project Improvements through each phase and throughout
the requirements of this Agreement, the
Applicable Law, and the requirements impgsed by the County Planning Commission

the Project, all in conformance with
and County Council.
3.1.16 Construction and M

construct certain specific amenities in
with the following schedule:

tdnance of Amenlties: Developer shall
conjunction with the Project in accordance

Amenity Date pf Substantial Completion

Water Features — (by | Provided

that Developer has provided a bond

Phase, if applicable) - | for the imprgvement of the Water Features,
the same may be completed as part of or
within 90 (days of installation of asphalt upon
roads, provided such date may be extended if
construatjon|would otherwise be required in
the winter.

Trails — (by Phase, if | Within 8Q days after installation of asphalt
applicable) upon any roads within the Phase which are to
be dedicated (provided that trails that are to

be connected to sidewalks will be connected
as such gidgwalks are installed)
Common Area Within 90 days after installation of asphalt
Landscaping - (by upon any roads within the Phase which are to

E:\DKP\RDWIT.GREEN\WHISPER DEVELOPMENT AGREEMENT (FINAL V8).00C
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be dedicd
extended

Phase, if applicable)

required'in the winter.

te
if

, provided such date may be
onstruction would otherwise be

3.1.17 Maintenance: Until the
Association, Developer is obligated ton
areas that are not dedicated to the Cou
any and all other improvements int
Maintenance provided by Developer or
exceed a standard of reasonableness:
its option (not obligation), may const
Developer's or Association’s failure to:
Association, as applicable, and a reas
market value of the County's Se
improvements are hereby agreed to
Property and may be charged to and ¢
as applicable.

same are conveyed or transferred to the
naiptain (including snowplowing) any and all
nty| including private trails, open spaces and
ended for public use within the Project.
the Association, as applicable, must meet or
s gstablished by the County. The County, at
uct or maintain such improvements upon
o so following written notice to Developer or
nable opportunity to cure. The reasonable
ices to construct and/or maintain such
constitute a valid lien on the delinquent
llected from Developer and/or Association,

3.1.17.1 Maintenance pf

Dpen Space and Trails: Developer will

-grant to the County an open space

easement in the form attached hereto as

Exhibit "D" and incorporated by reference herein for that area described

upon the Concept Plan as Lot E
portions within the Project as trails
the Concept Plan and Incorparate
designed and reviewed with parti
logically connect housing units With
parcels and other public aregs.

elsewhere in the Agreement, alltra
Trail design and construction will u

Developer has also reserved certain
detailed in the Trail Plan as identified in
d herein by reference. All trails will be
cipation from the County. All trails will
, but not limited to, open space, adjacent

Subject to the restrictions contained
Is will be accessible by the general public.
e the standards and guidelines setin the

Land Use Code. Developersha
and trails in all respects, includ
and weed control; provided, h
to the Home Owners' Assog
conditions of the Declaration.

Home Owners' Association

reasonableness and safety as
Developer or the Home Owner$
and trails, the County may (but
alternative create a special serv
the same. The market value

Il be responsible to maintain the open space
ng jput not limited to landscaping, irrigation,
r that this obligation may be transferred
tion in accordance with the terms and
Majntenance provided by Developer or the
shall meet or exceed a standard of
egtablished by the County. In the event
Agsociation fails to maintain the open space
is pot obligated to) maintain them or in the
ce district whose responsibility is to maintain
of the cost of this maintenance is hereby

agreed to and shall constitute
lots located therein on a priorl
the same manner as general G
Property. The Home Owne
professional property manag
aspects of the Common Area

E\OKPRD\MT.GREENWHISPER DEVELOPMENT AGREEMENT (FINAL V8),DOC

valid lien on the Property and each of the
with and collected at the same time and In
unty taxes that are or become a lien on the
' Association shall be required to hire a
ent company to manage and maintain all
nd [Trails.
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3.1.18 Design: All buildings sh

all|be built in the general style and quality
portrayed in the Design Guidelines.

3.1.19 Setbacks. All residenti ildings that have frontage on any public
or private road shall have a minimum setback of twenty (20) feet (whether or not
considered a front yard or side yard);|shall have a minimum setback from other
interior lots on side yards of ten (10) fegt, except where designated upon the Plat as
allowing eight (8).feet side yard setbacks; and shall have a minimum setback on
rear yards of thirty (30) feet. The Developer and DRC are encouraged to vary the
setbacks of buildings as they abut any public or private road to eliminate the feel of

“row" housing.

3.1.20 Bonding: Developer shall post performance and warranty bonds in
relation to the Project in an amount eqyal to one hundred fifteen percent (115%) of
the costs of improvements as estimat the County Engineer. The bonds shall
conform to the requirements of Section 18-23 of the Morgan County Code.

3.1.21 Model Homes: The use pf model homes within the Project by
Developer or any bullding contractof|shpll be authorized only in the event the
County has first issuad a County UseiPe

3.1.22 Signs: Once installed by the Developer, the Association shall be
responsible for maintaining at its solf cost and expense all custom street signs,
including but not limited to directional [sighs, street name signs and traffic control
signs.

w

3.2 Obligations of the County.
3.21 Generally. The Partié.s acknowledge and agree that Developer's
agreement to perform and abide by the coyenants and obligations of Developer set

forth herein in material consideration for

the County's agreement to perform and

abide by the covenants and obligations of the County set forth herein.

3.2.2 Conditions to Current App
* further Conditions to Current Approvals ot
and in the official minutes of the County PI

rovals. The County shall notimpose any
erthan those detailed in this Agreement
anning Commission and County Councll,

EADKP\RDWMT.QREENWHISPER DEVELOPMENT AGREEMENT (FINAL V6).00C

unless agreed to in writing by the Partjes

3.2,3 Acceptance of Improvements. The County agrees to accept all
Project improvements intended for public use and constructed by Developer, or
Developer's contractors, subcontractors, agents or employees, provided that (1) the
Morgan County Building and Engineering Department reviews and approves the
plans for any Project improvements prior to construction; (2) Developer permits
Morgan County Building and Engineering representatives to inspect upon request
any and all of said Project improvements during the course of construction; (3) the
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Project Improvements have been inspected by a licensed engineer who certifies that
the Project improvements have been ¢pnstructed in accordance with the plan and
specifications; (4) Developer has warranted the Project improvements as required
by the Morgan County Building and Engineer Department; and (5) the Project
improvements pass a final inspection|by| the Morgan Building and Engineering
Department; and (6) all improvements gre |n compliance with plans approved by the
Planning Commission and County Coyncil and all applicable governmental
ordinances, In the case of open space, landscaping, Streetscape improvements
and public trail improvements, the Planning Department will perform the reviews,
approvals, and inspections described bore.

3.2.4 Additional Obligations of County.

3.2.41 Road Maintenande. Unless dedicated upon a plat or map,
the roads in the Project shall be private roads. Itis anticipated that Whisper
Ridge Drive will be the only publicly dedicated road. After the road(s) to be
dedicated have been consfructed in accordance with County standards and
the County has accepted them, thejroads shall be Class B Roads and shall
be placed on the County Class:B rdad map. The County shall maintain the
dedicated roads, providing the same level of service provided to other Class
B roads in the County. The priority and method of maintenance shall be
determined in the sole discretidn of the County,

3.2.4.2 Snow Removal. [The County shall provide snow-removal
on the public roads in the Projet. The County shall provide the same level
of service provided to other Class B roads in the County. The priority and
method of snow-removal shall:be fdetermined in the sole discretion of the
County.

3.24.3 |ssuance of Building Permits. The County agrees to
issue building permits for structures in the Project only after verifying that the
design review committee (the|"DRC") of the Project's Association has
approved the structure by way of the Association's official stamp or signature
on the plans pursuant to the Projeict's Declaration, provided, however, no
such requirement shall be appligable to the North Lots, The County reserves
the right to hire its own architectito review all plans and ensure that they are
in compliance with the Land Use Cpde. All fees attributed to design review
by the County’s architect shall he gollected as a line item on each building
permit. The County reserves the right to select an architect of its choice.

3.2.4.4 Withholding of Certificate of Occupancy. In the event
the County is advised by the Prgjeat's Association or DRC that an owner or
general contractor is or has disnegarded the terms of appraval provided by
the DRC, or is otherwise not in compliance with the requirements of the
Declaration or Design Guidelines, upon written notice to the County from the
Project's Association or DRC, [the County may in its sole and absolute
discretion, withhold the issuancs of|a certificate of occupancy until such time

EADKP\RDWT.GREEN\WHISPER DEVELOPMENT AGREEMENT (FINAL V6).00C F'age 16
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as the non-compliance has beer| remedied. This Section 3.2.4.4 shall have

no application to the North Lots.

SECTION 4. VESTED RIGHT

S AND APPLICABLE LAW

4.1 Vestad Rights.

4.1.1 Generally. As of the E ecli\le Date of this Agreement, Developer
shall have the vested right to develpp |the Property in accordance with this
Agreement and Applicable Law.

4.1.2 Reserved Legislative Powars. Nothing in this Agreement shall limit
the future exercise of the police pgwer by the County in enacting zoning,
subdivision, development, transportatidn, environmental, open space, and related
land use plans, policies, ordinanceg and regulations after the date of this
Agreement. Notwithstanding the retgingd power of the County to enact such
legislation under its police power, sugh Iegislation shall not modify Developer's
vested right as set forth herein unless; facts and circumstances are present which
meet the compelling, countervailing publi¢ interest exception to the vested rights
doctrine in the State of Utah, Any such roposed change affecting the vested rights
of the Project shall be of general applichtion to all development activity in the
County; and, unless the County declargs ah emergency, Developer shall be entitled
to notice and an opportunity to be heard with respect to the proposed change and
its applicability to the Project under the gompelling, countervailing public policy
exception to the vested rights doctrina.| Developer acknowledges that the County
cannot control changes In federal or state laws, rules and regulations that might

EADKPARDWT, GREEN\WWHISPER DEVELOPMENT AGREEMENT (FINAL V6),00C

affect a developer’s right to develop prope
federal environmental laws.

4.2 Applicable Law.

4.2.1 Applicable Law, The rules
and specifications applicable to the devell
Law") shall be in accordance with thpse
Approvals set forth in this Agreement, gnd
standards and specifications, including|Co
and_effect on the date the County|Cq

, including, without limitation, state and

regulations, official policies, standards
ppment of the Property (the "Applicable
set forth in the Conditions to Current
those rules, regulations, official policies,
unty ordinances and resolutions, in force
uncil granted preliminary approval to

Developer. However, notwithstand|ng
acknowledges and agrees that nothing in t
Developer from the obligation to comply

County necessary for approval and record
payment of fees and compliance with all

the foregoing, Developer expressly
his Agreement shall be deemed to relieve
with all applicable reguirements of the
ation of subdivisions plats, including the
ther applicable ordinances, resolutions,

regulations, policies and procedures ofth
person applying for a building permit withi
current edition of the Land Use Cod
Mechanical, Electrical Codes, and the |Int

County. Inaddition to the foregoing, any
the Project shall be subject to the most
, the Utah State Building, Plumbing,
rnational Building Code as enforced by
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}S I
effe

the Cou'nty, and other County ordinands
of the proposed structure, that are in

elating to the placement and construction
ct at the time the person files with the

County a completed application for building permit.

4.2.2 State and Federal Law. |[Notwithstanding any other provision of this
Agreement, this Agreement shall not precjude the application of changes in laws,
regulations, plans or policies, to the gxtent that such changes are specifically
mandated and required by changes| in| state or federal laws or regulations
("Changes in the Law") applicable to the Property. In the event the Changes in the
Law prevent or preclude compliance with one or more provisions of this Agreement,

such provisions of the Agreement shall|be modified or suspended, or performance

thereof delayed, as may be necessary, to

comply with the Changes in the Law.

SECTION 5. AME

51 Amendments Generally. Unle s

Parties may amend this Agreement from time to i
consent. No amendment or modification to this
approval of any person or entity having an intere
of the Project.

SECTION 6. COOPERATION

6.1 Processing of Subsequent Appr

DMENT
therwise stated in this Agreement, the
e, inwhole orin part, by mutual written

greement shall require the consent or
t in any specific lot, unit or other portion

-IMPLEMENTATION

vals,

6.1.1 Upon submission by Devyeld
processing fees for any Subsequent App
County shall promptly and diligently cornm
act on the Subsequent Approval applica

yper of all appropriate applications and
roval to be granted by the County, the
ence and complete all steps necessary to
tion including, without limitation, (i) the

notice and holding of all required publig hearings, and (ii) granting the Subsequent

Approval application as set forth below,

6.1.2 The County's obligationg under Section 6,1(a) of this Agreement are

conditioned on Developer's providing tg
documents, applications, plans, and other
meet such obligations, It is the express
cooperate and work diligently and in gpod
Approvals.

6.1.3 The County may deny an ay

the County, in a timely manner, all
information necessary for the County to
intent of Developer and the County to
faith to obtain any and all Subsequent

)plication for a Subsequent Approval by

Developer only if (i) such application do

es ot comply with Applicable Law, (ji) such

EDKPYRD\MT.GREEN\WHIBPER DEVELOPMENT AGREEMENT (FINAL V6).00C

application is inconsistent with the Conditions to Current Approvals, or (iii) the
County is unable to make all findings related to the Subsequent Approval required
by state law or County ordinance. The County may approve an application for such
a Subsequent Approval subject to |any conditions necessary to bring the
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Subsequent Approval into complianc
make the Subsequent Approval consistent
so long as such conditions comply wi

8.1.4 If the County denies any apj

County must specify the modifications

application. Any such specified modificat

Law (including Section 4.1(b) of this

application if subsequently resubmitted for

complies with the specified modifications.

6.2 Other Governmental Permits.

6.2.1 Developershall apply forsug
required by other governmental or quasi-g¢

the development of, or the provision of se

6.2.2 The County shall cooperate \

permits and approvals, provided that stich
of this Agreemenl. However, the County s

join, or become a party to any manngr o

instituted to obtain a permit or apprgval

S6

with state law or County ordinance or to

with the Conditions to Current Approvals,
ction 4.1(b) of this Agreement.

lication for a Subsequent Approval, the
required to obtain approval of such
ons must be consistent with Applicable
ement). The County shall approve the
the County's review and the application -

h other permits and approvals as may be
pvernmental agencies in connection with
rvices to the Project.

vith Developer in its efforts to obtain such
cooperation complies with Sectlon 4.1(b)
hall not be required by this Agreement to
f litigation or administrative proceeding
from, or otherwise involving any other

governmental or quasi-governmental agemcy.

SECTION 7. DEFAULT; TERMINA

TION; ANNUAL REVIEW

7.1 General Provisions.

ith
e
fro

7.1.1 Defaults. Any failure by e
of this Agreement, which failure contin
following written notice of such failure

br Party to perform any term or provisions
uncured for a period of thirty (30) days
the other Party, unless such period is

extended by written mutual consent, sh
Any notice given pursuant to the prece
alleged failure and, where appropriate,
may be cured. If the nature of the allg

all gonstitute a default under this Agreement.
ding sentence shall specify the nature of the
he|manner in which said failure satisfactorily
ed| fallure is such that it cannot reasonably

be cured within such 30-day period, then the commencement of the cure within
such time periad, and the diligent prosecution to completion of the cure thereafter,

shall be deemed to be a cure within su

3D-day period. Upon the occurrence of an

uncured default under this Agreement, thg non-defaulting Party may institute legal

proceedings to enforce the terms of th

default, terminate this Agreement. If th

and the noticing Party shall take no fur]

7.1.2 Termination.
Agreement due to a material default o

Developer a written notice of intent to tet

E\DKP\RDWMT.GREEN\WHISPER DEVELOPMENT AGREEMENT (FINAL VE).D0C

If the G

is Agreement or, in the event of a material
e default is cured, then no default shall exist
ther action. '

ou
fD
mil

nty elects to consider terminating this
eveloper, then the County shall give to
nate this Agreement and the matter shall
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be scheduled for consideration and review by the County Council at a duly noticed
public meeting. Developer shall have the right to offer written and oral evidence prior
to or at the time of said public meeting, If the County Council determines that a
material default has occurred and Is| cantinuing and elects to terminate this
Agreement, the County Council shall pend written notice of termination of this
Agreement to Developer by certified mail and this Agreement shall thereby be
terminated thirty (30) days thereafter. The County may thereafter pursue any and all
remedies at law or equity. By presenting evidence at such hearing, Developer does
not waive any and all remedies available tq Developer at law or in equity.

7.2 Review by County,

7.2.1 Generally. The County at any time and in its sole discretion
request that Developer demonstrate that Developer is in full compliance with the
terms and conditions of this Agreement| Developer shall provide any and all
information requested by the County within thirty (30) days of the request, or at a
later date as agreed between the Partigs.

7.2.2 Determination of Non-C liance. If the County Council finds and
determines that Developer has not compligd with the terms of this Agreement, and
noncompliance may amount to a default if hot cured, then the County may deliver a
Default Notice pursuant to Section 7.1(a)lof this Agreement. |f the default is not
cured timely by Developer, the County may terminate this Agreement as provided in
Section 7.1(b) of this Agreement.

7.3  Defaulf by the County. In the event the County defaults under the terms of
this Agreement, Developer shall have all rights and remedies prowded in Section 7,1 of this

7.4 Enforced Delay; Extension of Time of Performance. Notwithstanding
anything to the contrary contained herein, neither Party shall be deemed to be in default
where delays in performance or failures to perform are due to, and a necessary outcome
of, war, insurrection, strikes or other lahor disturbances, walk-outs, riots, floods,
earthquakes, fires, casualties, acts of God, iresfrictions imposed or mandated by other
governmental entities, enactment of conflicting sfate or federal laws or regulation, new or
supplemental environmental regulations, ors‘l ilar basis for excused performance which is
not within the reasonable control of the Party to be excused. Upon the request of either
Party hereto, an extension of time for such cayse|shall be granted in writing for the period
of the enforced delay, or longer as may be mutually agreed upon.

7.5 Annual Review. Developer ﬂnd County shall (at the discretion of the
County) meet annually to review the status of the Project and to review compliance with the
terms and conditions of this Agreement.

7.6 Limitation on Liability. No owner, director, manager or officer of the
Developer, when acting in his or her capacity &s slich, shall have any personal recourse, or
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deficiency liability associated with this Agreement, except to the extent that liability arises
out of fraud or criminal acts of that owner, director, or officer.

SECTION 8. NOTICE OF COMPLIANCE

8.1 Timing and Content. Within fiftee
which Developer may make from time to tim
Developer a written "Notice of Compliance recordable form, -duly executed and
acknowledged by the County, certifying that: (i) this Agreement is unmodified and in full
force and effect, or if there have been madifigations hereto, that this Agreement is in full
force and effect as modified and stating the date and nature of such modification; (i) there
are no current uncured defaults under this Agreement or specifying the dates and nature of
any such default; and (iii) any other reasonpble information requested by Developer.
Developer shall be permitted to record the Naticé of Compliance.

(156) days following any written request
the County shall execute and deliver to

8.2  Failure to Deliver. Failure to deliver a Notice of Compliance within the time
set forth in Section 8.1 shall constitute a presumption that as of fifteen (15) days from the
date of Developer's written request (i) this Agreement was in full force and effect without
modification except as may be represented hy Developer; and (ji) there were no uncured
defaults in the performance of Developer. Ndthing in this Section, however, shall preclude
the County from conducting a review under Sgction 7.2 orissuing a notice of default, notice
of intent to terminate or notice of termination under Section 7.1 of this Agreement for
defaults which commenced prior to the presumption created under this Section, and which
have continued uncured.

SECTION 9. DEFENSE AND INDEMNITY

9.1 Developer's Actions. Developdr shall defend, hold harmless, and indemnify
the County and its elected and appointed officers| agents, employees, and representatives
from-any and all claims, costs, judgments and liapilities (including inverse condemnation)
which arise directly or indirectly from the County's approval of the Project, construction of
the Project, or operations performed undef thjs Agreement, by (a) Developer or by
Developer's contractors, subcontractors, agents or employees, or (b) any one or more
persons directly or indirectly employed by, gr acting as agent for Developer or any of
Developer's contractors or subcontractors. !

9.2 Hazardous, Toxic, and/or Cantaminating Materials. Developer further
agrees to defend and hold harmless the Couhty and its elected and/or appointed boards,
officers, employees, and agents from any and all|claims, liabilities, damages, costs, fines,
penalties and/or charges of any kind whatsoevef relating to the existence of hazardous,
toxic and/or contaminating materials on the Prgject solely to the extent caused by the
intentional or negligent acts of Developer, |or Developer's officers, contractors,
subcontractors, employees, or agents. '
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9.3 County's Actions. Nothing in llhis Agreement shall be construed to mean
o

that Developer shall defend, indemnify, or h
representative, officers, agents and employges
injury, death or property damage or other liabilitie
negligent acts or omissions of the County, onits

Id the County or its elected and appointed

harmless from any claims of personal
5 arising from (i) the wiliful misconduct or
boards, officers, agents, or employees;

and/or (ii) the negligent maintenance or repair by the County of improvements that have

been offered for dedication and accepted by the

County for maintenance,

SECTION 10. CHANGE IN DEVELOPER, ASSIGNMENT,

TRANSFER AND

NOTICE

10.1 Restrictions Upon Transfer.| The rights of the Developer under this
Agreement may not be transferred or assighed, in whale or in part, except by written
approval of the County. Developer shall give notice to the County of any proposed or
requested assignment at least thirty (30) days |prigr to the effective date of the assignment.
County shall not unreasonably withhold its cansent to assignment.

10.2 Creation of Home Owners'

ociations. It is anticipated that Developer

will transfer certain maintenance obligations {o th
non-profit corporation formed in accordance |
state and federal law, Such Association shall h
perform the maintenance obligations transfelye

10.3 Written Transfer Agreement R

Assoclation. The Association shallbe a

ith|the requirements of the Declaration and

ve authority to impose fees sufficient to
to it.

quired. At such time as Developer

transfers Developer's maintenance obligations to
written transfer agreement approved by the Clou
be unreasonably withheld or delayed, ]

SECTION 11. DEVELOPER WAIVE|

the Association, Developer shall do so by
hty; provided, County’s approval can not

ND RELEASE, ARBITRATION
RTIFICATES

AND INSURANCE|C

11.1 Mandatory Non-Binding Arbitration of County Actions. In consideration

for the promises contained herein, (the gufficiency of which Developer expressly
acknowledges), Developer agrees to submit to non-binding arbitration any and all claims or

causes of action against the County, and s

lected and appointed officers, agents,

employees and representatives, arising out.of the County's actions during the approval
process on the Project, including but not limited tp taking claims under the state or federal

constitution, equal protection claims under tht:
claims under the state or federal constitutio

ate or federal constitution, due process
U.S.C. § 1983 claims, equitable claims

relating to the interpretation or application of|Cqunty ordinances, claims challenging the

validity, or seeking adjustment of any impact fee
fee, or claims challenging any exaction required
Approvals.
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by the County as a Condition to Current
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Arbitration of any of the foregoing caus

person to arbitrate the matter, a panel of th
selecting its own person, and those two persg
occur in Morgan County, Utah and each Party
without regard to which Party prevails.

Developer agrees that a prerequisite
any and all administrative remedies available

11.2 Insurance Certificates. Prior
Developer shall cause each general contrad
general liability insurance indicating that the
named insured with respect to the activities ¢
and this Agreement. Until such time as the

BS {
the rules of the American Arbitration Assoclalﬁon

ns

f action shall be conducted according to
. If the Parties cannot agree on a single
persons shall be selected, each Party
selecting the third. The arbitration shall
Il pay its own costs and attorneys' fees,

eg

8

» sich arbitration shall be the exhaustion of

under state law or County ordinance.

to|beginning construction on the Project,
tor| to furnish to the County certificates of
County has been added as an additional

of such general contractor upon the Project

Project improvements described in Section

3.1.14.1 of this Agreement are completed and gpproved by the County, such insurance
coverage shall be required of each general coptractor and the same shall not be terminate
or be canceled or the coverage reduced until after thirty (30) days' written notice is givento
the County or completion of such contractor's work.

SECTION 12. NO AGENCY, JOINT VENTURE OR PARTNERSHIP

It is specifically understood and agread tg by and between the parties that: (1) the
subject Project is a private development; (2) the County has no interest or responsibilities
for, or due to, third parties concerning any improvements until such time, and only until
such time, that the County accepts the sameipursuant to the provisions of this Agreement
or in connection with the various Current Approvals or Subsequent Approvals, except as
otherwise expressly set fort in this Agreement| (3) Developer shall have full power over and
exclusive control of the Property and Project| herein described, subject only to the
limitations and obligations of Developer under this Agreement, the Conditions to Current
Approvals, and Subsequent Approvals, an the County and Developer hereby
renounce the existence of any form of agency relationship, joint venture or partnership
between the County and Developer and agree that nothing contained herein or in any
document executed in connection herewith|shall be construed as creating any such
relationship between the County and Develaper

—

SECTION 13. MIS

13.1 Incorporation of Recitals and I
contained In this Agreement, and the introductor
hereby incorporated into this Agreement as |f

13.2 Subjection and Subordinat[g{E
County and Developer) that holds any ben

encumbrance in all or any portion of the Prd

ntroductory Paragraph. The Recitals
'y paragraph preceding the Recitals, are

fully set forth herein.

Each person or entity (other than the
elﬁcial, equitable, or other interests or
jeqt at any time hereby automatically, and
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without the need for any further documentati:{ oriconsent, subjects and subordinates such
interests and encumbrance to this Agreement|and all amendments thereof that otherwise
comply with this Agreement. Each such pers?h of entity agrees to provide written evidence
of that subjection and subordination within fifi¢en (15) days following a written request for
the same from, and in a form reasonably satisfac

ory to, the County and/or the Developer.

13.3 Severability. If any term or provisign of this Agreement, or the application of
any term or provision of this Agreement to a particular situation, is held by a court of
competent jurisdiction to be invalid, void or| urienforceable, the remaining terms and
provisions of this Agreement, or the applicatian of this Agreement to other situations, shall
continue in full force and effect unless amended or modified by mutual consent of the
Parties. Notwithstanding the foregoing, if any material provision of this Agreement, or the
application of such provision to a particular sjtuation, is held to be invalid, void or
unenforceable by the final order of a court of competent jurisdiction, either Party to this
Agreement may, in its sole and absolute discn , terminate this Agreement by providing
written notice of such termination to the other Party,

13.4 Other Necessary Acts. Each Party shall execute and deliver to the other
any further instruments and documents as may tie reasonably necessary to carry out the
objectives and intent of this Agreement, the Conditions to Current Approvals, and
Subsequent Approvals and to provide and secure to the other Party the full and complete
enjoyment of its rights and privileges hereunder.

13.5 Construction. Each referenceiin this Agreement to any of the Conditions to
Current Approvals or Subsequent Approvals|ghall be deemed to refer to the Condition to
Current Approval or Subsequent Approval [as {t may be amended from time to time
pursuant to the provisions of this Agreement, whether or not the particular reference refers
to such possible amendment. :

13.6 Other Miscellaneous Terms. | The singular shall include the plural; the
masculine gender shall include the feminine; 'shall" is mandatory; "may" is permissive.

13.7 Covenants Running with the Land and Manner of Enforcement. The
provisions of this Agreement shall constitute real| covenants, contract and property rights
and equitable servitudes, which shall run with all of the land subject to this Agreement.
The burden and benefits of this Agreement ghall bind and inure to the benefit of each of
the Parties, and to their respective successors, heirs, assigns, and transferees.
Notwithstanding anything in this Agreement tg the contrary, the owners of individual units
or lots in the Project shall (1) only be subject to|thg burdens of this Agreement to the extent
applicable to their particular unit or lot; and (2) have no right to bring any action under this
Agreement as a third-party beneficiary or otherw|se.

13.8 Method of Enforcement. The Counhty may look to Developer, its successors
and/or assigns, an owners' association governing any portion of the Project, or other like
association, or individual lot or unit owners in the Project for performance of the provisions
of this Agreement relative to the portions of the Project owned or controlled by such party.
Any cost incurred by the County to secure performance of the provisions of this Agreement
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shall constitute a valid lien on the Project, inc
units in the Project,

13.9 Waiver. No action taken by any|Pa
of compliance by such Party with respect to|an

uding prorated portions to individual lots or

rty shall be deemed to constitute a waiver
representation, warranty, or condition

contained in this Agreement. Any waiver by any arty of a breach of any provision of this

Agreement shall not operate or be construed|
breach.

13.10 Remedies. Either Party may,:
institute an equitable action to cure, correct, or r
or agreement herein, enjoin any threatened |or
specific performance the obligations and rights
remedies consistent with the foregoing and the
shall either Party be entitled to recover from |thd
legal costs or attorneys' fees in any legal or equits
of this Agreement,

13.11 Utah Law. This Agreement shall b
with the laws of the State of Utah.

13.12 Other Public Agencies. The C

condition, or delay its determination to enterinto
concerning the subject matter and provisions of 1
for the development of the Project and if such agr,

and Applicable Law. Nothing In this Agreement s
action concerning other public agencies and th

s g waiver by such Party of any subsequent

n gddition to any other rights or remedies,

edy any default, enforce any covenant

{attempted violation thereof, enforce by

of the Parlies hereto, or to obtain any
burpose of this Agreement, In no event
other Party either directly or indirectly,
ble action instituted to enforce the terms

2 construed and enforced in accordance

punty shall not unreasonably withhold,
ny agreement with another public agency
his Agreement if necessary or desirable
gement is consistent with this Agreement
nall require that the County take any legal
r provislon of services or facilities other

2
than with regard to compliance by any sud o{ser public agency with any agreement

between such public agency and the County ¢on
this Agreement.

13.13 Attorneys' Fees. In the event|of
Parties regarding an alleged breach of this 4
- any award of attorneys' fees,

13.14 Covenant of Good Faith angl_]j’

Fair

erning subject matter and provisions of

any litigation or arbitration between the

reaement, neither Party shall be entitled to

Dealing. Each Party shall use its best

efforts and take and employ all necessary
Agreement and Applicable Law to ensure that
this Agreement can be enjoyed.

acl

13.15 Requests to Modify Use Re
assigns, and transferees shall have the right
person or entity owning property in any other
modify any zoning classification, use, density
road design, road dedication, traffic configurat
associated with that portion of the Project|to
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, with
art

de

ions in good faith consistent with this
rights secured by the other Party through

itions. Developer's successors, heirs,
out the consent or approval of any other
of the Project, to request that the County
slgn, setback, size, height, open space,
on, site plan, or other use restrictions
which the successor, heir, assign, or
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transferee holds title. The County shall consider| any such request, but is not required to
grant it.

13.16 Representations. Each Party hereby represents and warrants to each other
Party that the following statements are true, complete and not misleading as regards the
representing warranting Party: F

(@  Such Party is duly organized, validly existing and in good standmg
under the laws of the state of its organjzation.

(b)  Such Party has full authority to enter into this Agreement and to
perform all of its obligations hereunder.| The individual(s) executing this Agreement
on behalf of such Party do so with thg full authority of the Party that those
individual(s) represent.

(¢)  This Agreement constitutes the legal, valid and binding obligation of
such Party enforceable in accordange with its terms, subject to the rules of
bankruptcy, moratorium and equitable jprinciples. |

13.17 No Third-Party Beneficiaries. [This Agreement is between the County and
Developer. No other Party shall be deemed;a third—party beneficiary or have any rights
under this Agreement.

SECTION 14,

Any notice or communication required| hereunder between the County and
Developer must be in writing, and may be givgn either personally or by registered or
certified mail, return receipt requested. If giveh by registered or certified mail, such notice
or communication shall be deemed to have begen given and received on the first to occur of ‘
(i) actual receipt by any of the addressees degjgnpated below as the Party to whom notices
are to be sent, or (ii) five (5) days after a registered or certified letter containing such
notice, properly addressed, with postage prepaid| is deposited in the United States mail. If
personally delivered, a notice shall be deemed tg have been given when delivered to the
Party to whom it is addressed. Any Party may at|any time, by giving ten (10) days written
notice to the other Party, designate any otherjgddyess to which notices or communications
shall be given. Such notices or communlch ions shall be given to the Parties at their
addresses set forth below: . i

If to the County: MORGAN COUNTY COUNCIL

Young Street
Morgan| Utah 84050
)| County Attorney

Fax No.: (801) 945-6008
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With copies to;

If to Developer:

With copies to:

SECTION 15. ENTIRE AGRE

AN COUNTY COUNCIL
X 886

t Young Street

, Utah 84050

ounty Council Chairman

.. (801) 945-8006

ER RIDGE DEVELOPMENT, LLC.
Cobble Stream Circle

UT 84093

ion: Richard D. Lloyd

ER RIDGE DEVELOPMENT, LLC
rdie Circle

alt Lake, UT 84054

n David S. Tolman

is [K. Poole, Esq.

& ASSOCIATES, L.C.
uth 700 East, Suite 200
e County, UT 84107

EMENT, COUNTERPARTS

AND EX}

HIB

TS

Unless otherwise noted herein, this Agn
exclusive understanding and agreement of th
previous agreements between the Parties w
matter hereof. All waivers of the provisions of
by the appropriate authorities of the County
attached to this Agreement and incarporated

Exhibit "A" Legal Desg
Exhibit "B"

Exhibit "C" Street Plan
Exhibit "D" Open Spag
Exhibit “E” Northl Lots

EADKPARDWMT.GREENWHISPER DEVELOPMENT AGREEMENT {FINAL V6).000

this

eement, including its Exhibits, is the final and
e parties and supersedes all negotiations or

th respect to all or any part of the subject
Agreement shall be in writing and signed
and Developer. The following exhibits are
herein for all purposes:

ription

Improvement .$chedule

e Basement
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SECTION 16. RECORDATION OF DEVELOPMENT AGREEMENT

Recorder shall cause to be recorded, at Develo

No later than ten (10) days after the Co n?
Agreement, with all Exhibits, the Official Recard

enters into this Agreement, the County
er's expense, an executed copy of this
of the County of Morgan.

[Remainder of Pagg Intentionally Left Blank]
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IN WITNESS WHEREOF, this Agreerhenl has been entered into by and between
Developer and the County as of the date and yefrfirst above written.

Mo'ﬂe

By:

Attest;

%
MORGAN COU

STATE OF UTAH )
. §8.

COUNTY OF MORGAN )

~The foregoing instrument was ackn

N COUNTY:

—d. =
=
(0]
%
e
g
l
3

owledged before me this 27 day of
SHNDERS ., who executed the

S . .
foregafng instrument in his capacity as the Mordan County Counei| Chaiv ,
andby <tBeH Laf He , who executad the foregoing instrument in her capacity as

the Morgan County Recorer.
CLEee e

I A

NOT

ENDKP\RD\WT.GREENYWHISPER DEVELOPMENT AGREEMENT (FINAL V8).D0C
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w
Uta

By: "

| Name: Richa‘ra'liy Lloyd
.| Title: Manager

STATE OF UTAH )

. 88.
COUNTY OF Morqag ‘Y

The foregoing instrument was ackrowledged before me this 21 day of
July ,2007, by | 4 D. Lloyd , who executed

the foregoing instrument in his capacity as lthe ]!!qgggg(’ , of Whisper Ridge
Development, LLC, a Utah limited liability corpany.
A -
NeTARY PUBLIC
~"NOTARY PUBLIC
”GWEN D: RICH
Morgan, i 84080 ,
My Commisgion Expires '
Decembef 1, 2010
STA
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A

MORGAN -'WHISPER RIDGE
DESCRIPTION OF OVERALLIPARCEL (F’H 18&2):
June 28,2007

This parcel being a part of Morgan County Parcel umbers 03-005-014, 03-015-015 and 03-005-
015-01 located in the Southwest Quarter of Section 22|and Morgan County Parcel Numbers 03-005-
067-04, 03-005-066-04, 03-005-066-11-2 and 03:005-066-11 located in Section 27, Township 5
North, Range 1 East, Salt Lake Base and Meridian, being more particularly described as follows:

Beginning at the South Quarter Corner of Section|22,( Township 5 North, Range 1 East, Salt Lake
Base and Meridian, and running thence $00°13'88"W along the quarter section line 1378.05 fest;
thence East 10.49 feet; thence S00°34'30"W 319/37 feet; thence S 15°05'17"E 136.51 feet; thence
S15°10'00™'E 588,68 feet; thence S15°29'21"E 83.1 2 feet; thence N75°07'24"W 161.89 feet; thence
$43°30'00"W 37.82 feet; thence S13°01'24"E 71B.63 feet to a UDOT Right-of-Way line; thence
S70°33'08"W 27.56 feet along said UDOT Righttof-Way line; thence S77°57'06"W 147.20 feet
along said UDOT Right-of-Way line; thence Southwesterly 231.51 feet along a 1372.40 foot radius
curve to the right through a central angle of 9°39/54], chord bears S82°47'04"W for 231.23 feet
along said UDOT Right-of-Way line; thence Northerlyjalong the centerline of Strawberry Creek the
following two courses: N21°44'52E 55.70 feet; thence N41°08'45"E 49.10 feet; thence N02°16'28"W
54,97 feet to a point on the westerly line of said Strawberry Creek; thence along said westerly line
the following three courses: N32°46'31"E 28.48| feet; thence N45°01'22"E 81.05 feet; thence
N04°25'28"E 38.25 feet; thence NO00°22'15"E 97.89 feet to a point on the centerline of said
Strawberry Creek; thence along said centerline the following four courses: N16°49'50"VWV 38.94 feel;
thence NO1°38'14"W 48.79 feet; thence N17°41'20"VY 61.16 feet; thence N17°37'52"E 16.45 feet;
thence leaving said centerline and running $89°2; 'E 132.01 feet; thence N13°01'24"W 160.40
feet; thence NO0°13'68"E 170.02 feet; thence NB2°45'25"W 309.81 feet; thence N61°20'04"W
276,93 feet; thence N13°43'68"W 240.88 fegt; thence N15°33'20"E 289.68 feet; thence
NO3°40'30"E 242.04 feet, thence N08°19'22"W 578/89 feet; thence N10°32'01"W 228.19 feet;
thence N17°42'21"W 200.95 feet; thence N17°45[20'W 223.07 feet; thence N30°49'15"E 130.31
fest; thence ND0°35'27"E 140,20 feet to the Sectign line; thence N89°24'33"W 607.26 feet; thence
N00°35'27"E 1963.04 feet; thence $82°00'00"E [113.00 feet, thence S67°00'00"E 102.00 feet;
thence S79°36'39"E 374.28 feet; thence S82°24'00"E|237.34 feet; thence S00°10'28"E 409.59 feet;
- thence S89°59'47"E 515.78 feet to the Section Line; thence S00°04'30"W 1333.90 feet along the
Section Line to the point of beginning.
Contains 87.918 Acres

o .

i)
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EXHIB|T “B"
IMPROVEMENT SCHEDULE

Trail System:
A 6' wide meandering colored concrete trail will bel prgvided in the 29 wide landscaped area along

the West side of Whisper Ridge Parkway, which extends from the Old Highway up to the North end
of the project,

Entry:
Gazebos and landscaping will be provided at the eptry to the project which will also serve as school
bus stop shelters, A pond will also be incorporated with the detention area in Parcel A West of the
gazebos, with a sidewalk extending part way around |t to the Narth,

Parcel B;

Atrail will be built from the existing end of Canyon;Drive (Monte Verde Ph.1 Subdivision) on the East
side of the project, extending West to Whisper Ridge Parkway through a grass and landscaped
area,

Parcel C:

A water feature will be built West of the 6" colorgd goncrete trall an Parcel C, which will include
landscaping and a flagstone patio.
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EXHIBI
OPEN SPACE

(Attagk
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EXHIBI

NORTH

A parcel of land located in the Southwest Quarter ¢
Salt Lake Base & Meridian, more particularly desc]

Beginning at a point which s N89°24'33"W along
along the quarter section line 1425,75 feet from th
running thence N00°35'27"E 537.29 fest: thence
102.00 feet; thence S79°36'39"E 374.28 feet: thend
along said West line 409,59 feet; thence N88°59'4]
to a point on a 25.00 foot radius curve to the right; thence northeasterly along the arc of said curve
29.66 feet through a central angle of 67°58'18" (chord bears N33°58'13°E 27,95 feet) to a point of
reverse curvature on a 55.00 foot radius curve to the lgft; thence along the arc of said curve 217.45
feet through a central angle of 226°31'39" (chord bears N45°18'28'W 101.06 feet) to a point of non-
tangency; thence $89°59'03"W 144.95 feet to the poipt of beginning.

Contains 8.293 acres
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When Recorded, Mail To:

Dennis K, Poole, Esq.

POOLE & ASSOCIATES, L.C.
4543 South 700 East, Sulte 200
Salt Lake Clty, Utah 84107

GRANTEE'S ADDRESS:
48 West Young Street

P,0. Box 886
Morgan, Utah 84050

pace above for County Recorder's Use

OPEN SPACE CONSERV

PARCEL |D NO,

TION EASEMENT

THIS OPEN SPACE CONSERVATION EASEMEN
L RN U e
to as "Grantor," an a political s \
as "Gra i Bal

RECI

A, The Grantor is the prasent owner of tha lan
and incorporated hereln by reference (the “"Land").
B The Grantor recognizes thal the Land is

Grantee in preserving land devoled to open space uses,

C.
Land (the '
maintaining the Land In a natural, scenic, open condition, |

cultural and wildlife hablt use consistent with the protaction

for the purposes hereinafter set forth. The Grantee is willin

this Instrument of conveyance.

The Grantor Is willing to grant and convey
'gasemegl") as deflned In Utah Code Annplat

T Is made this___day of . 2007, by
Utah limlted liabllity compariy, hareinafter referred
yislon of the State of Utah, hereinafter referred to

ds described in Exhiblt A which is attached hersto
ppen space and it desires to cooperate with the

to the Grantee a Conservatlon Easement In the
pd § 57-18-2 for the purpose of Fresarv}ng and
ncluding but not limited to incldental recreational,

of open st)ace on the terms and conditions and
g lo accept the Easement in the Land and accept

isitlon by the Grantee of the Easement will benefit
bpen space uses.

D. The Grantee has determined that the acqu
the public through the preservation of property devoted to
E The grant and conveyance of the Eagam

Land for actlviti
conditions herelnafter set forth.

NOW, THEREFORE, WITNESSETH, that th
($10.00) paid lo the Grantor by the Grantes, and other go

nt by the Grantor to the Grantee will preserve the

es conslstent with open space.uses In perpetulty In accordance with the speciflc terms and

rantor, for and In consideration of Ten Dollars
and valuable conslideration, including Grantor's -

desireto make a Qualified Conservation Contributionio Grantes, the recaipt whereofis hereby acknowledged,

and the Grantor being therewlth fullé
unto the Grantee forever an Open

satisfied, does by thesd presents grant, bargaln, sell, transfer and convey
Faca Conservation|Eagement in respect to the Land, hereb
binding the Land to the restrictions limiting permitted activilies to open space uses as specifical

perpetually
dslineated

f

In the covenants, terms, and conditions contalned herein{ and does also grant such Interests, rights and
easements, make such covenants, and subject the land to Juch servitudes as are necessary to bind the Land

in perpstuity to such restrictions.

The Grantor and Grantee hereby agree that the Land shall be bound by and permanently subject to
the following restrictive covenants, terms, and conditians. [None of these covenants, terms, and conditions

shall be construed as allowing a use that is not otherwis
standards, and ordinances.

EADKP\RDWL.Groen\Open Space Canservation Eassmanlwpd

rmitted by applicable state and local laws, codes,

Page 1

Ent 108742 Bk 0251 Py 0653




RESTRICTIONS ON USE OF THE LAND

[ Uses Restricted to Open Space Uses; Qpen Space Uses Defined, Use of the Land is
permanently restricted to solely open space uses,

A, "Open space uses," as used hergin, means:

(1) Maintenance of the LLmd in a fallow condition or with natural vegetation as
may currently exist; and

. Non-agricultural uses ihat conserve and enhance natural, scenic, or
designated historic resources and that do not permanently compact, remove, sterilize,
pollute, or otherwise impair the use ofjthe! oll on the Land.

Open space uses do not include the following: The|construction, habitation, or other use of a dwelling
unit; construetion or expansion of bulldings or [stryctures for non-agricultural uses; the construction
or use of golf courses, parking lots, athletic flelds, campgrounds, or vehicle raceways or animal
raceways. Open space uses may include jralls for non-motorized use by the public that are
maintalned and owned by or for the benefit of § goyernment agency or are maintained and owned by
a non-profit conservation agency. '

I, Further Restriction on Use of the Land. Polent|al uses of the Land are limited In that the Granior,
its successors, and assigns shall only be entitled|to use, lease, malntain, or improve the Land for
open space uses, and they shall comply with the following ferms, conditions, restrictions, and
covenants, which are parmanently binding an the [Land:

A. No subdlvislon of the Land shall be permitted,

B. No mining, drilling, or extracting of cil, gas, gravel, or minerals on or under the Land
shall be permitted that causes disruption of the syrface of the Land to any extent inconsistent with
open space uses, and no part of the surface of the Land shall be used for storage or processing of
gas, oil, or minerals taken from the Land,

C. No subsurface activities, including excavation for under?round utilities, pipelines, or
other underground Installations, shall be permitted|that cause permanent disruption of the surface of
the Land. Temporarily disrupted soll surfaces shal| be restored In a manner conslstent with the open
space uses, Including resloration of the original sojil horizon sequence within a reasonable period of
time after such Installation.

D. No dumring or storage of solid jor liquid waste, or of trash, rubbish, or noxious
materials shall be permitted.

No activities that violate sound sdfl and water conservation management practices

E
shall be permitted.
F. No signs shall be erected on tha |.and except for the following purposes:

() to state the name of the groperty and the name and address of the owner;
or

f) to advertise any use of ac{lvity consistent with the agricultural or open space
uses as herein defined.

1l Use of the Land to Satisfy Open Space Requirements for Development or Use of Other Real
Property. Except as is otherwise provided bglow, In the event that an application is made at any
time to a federal, state, or local governmental Eut rity for permisslon to make use of any other real
property including, but not limifed to, real propery that [s contiguous to any of the Land hereby
resiricted, which proposed use is conditioned by such government authorlty on the existence of a
specified qwant!ty of open space or other resirictions on development, the Land may be used to
contribute toward the satlsfaction of any such ppeh space requirement. S
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ADDITIONAL COVENANTS AND AGREEMENTS

The Grantor and Grantee further agree as follpws:

GCovenant Agalnst Encumbrances. The Grantdr covenants that It has not done or executed, or
allowed to be done or executed, any act, deed, on thing whatsoever whereby the Easement hereby
conveyed, or any part thereof, now or at any time hereafter, will or may be charged or encumbesred
in any manner or way whalsoever.

Remedles. If the Grantor, its successors, |assigns, agents, or employees violate or aliow the
violatlon of any'of the terms, condltions, restrictions, and covenants set forth herein, then the Grantee
will be entitled to all remedies available at law of In gquity, including, bul notlimited to, Injunctive relief,
rescisslon of contract, or damages, including gttorneys' fees and court costs reasonably incurred by
the Grantee In prosecuting such actlon(s?. o waiyer or walvers by the Grantee, or by its successors
or assigns, of any breach of a term; conditlon, nestrlction, or covenant or of any other term, condition,
restriction, or covenant contained hereln.

No Alteration or Amendment. The terms, conditlons, restrictions, and covenants contained herein
shall not be altered or amended unless such altergtion or amendment shall be made with the written
consent of the Grantes, or ils successors or assigns,

Restrictlons Binding on Successors. The Grarjtor and Grantee agree that the terms, conditions,
reslrictions, and covenants contained herein shall pe binding upon the Grantor, its agents, personal
representatives, helrs, asslgns, and all other gucdessors in interest to the Land and possessors of
the Land, and shall he permanent terms, ¢onditlons, restrictions, cavenants, servitudes, and
easements running with and perpetually binding the Land.

Transfer of Rights by Grantea. The Grantep agrees that the Easement shall not be sold, glven,
divested, transferred, or otherwise reconveyed inwhole or in part in any manner without Grantor's
prior consenl, The Grantor, its successors gr agsigns, shall be given the right of first refusal to
|:>ur::hascej the Easement In the Land provided such disposition and reconveyance be lawfully
approved,

Condemnatlon. If the Land Is sub{ect to any copdemnation action, and if a mutually acceptable:

agreement as to the compensation 1o be provided to the Grantee Is not reached between Grantee

and Grantor within a reasonable perlod of time, the Grantar will request that the Grantee be made a

Earty to such actlon in order that it ba fully ¢gompensated for the loss of, or devaluation In, the
asement hereby conveyed,

No Affirmative Obligations; Indemnification. [Grantee, in acquiring the Easement and related
interests described herein, assumes no affirmatiye obligations whatsoever for the management,
supervislon or control of the Land or of any actiylities occurring on the Land. Grantor and/or its
successors in interest shall Indemnify Grantee and hold Grantee harmless from all damages, costs
(including, but not limited to, attorneys' fees and ather costs of defense incurred by Grantee), and
other e#panses of every kind arlsing from or Incident to any clalm or action for damages, Injury, or
loss suffered or alleged to have been suffered on or with respact to the Land. This provision shall be
binding upon the Grantor for sc long as it holds fea title to the Land, and shall bind thelr successors
In interest to the fee title to the Land.

Grantee's Right to Enter onto the Land. After giving reasonable notice to the possessors of the
Land, the Grantee or lts authorized representaﬁ va ghall have the right to enter from time {o time onto
the Land for the sole purposes of Inspection and epforcements of the terms, conditions, restrictions
and covenants hereby Imposed.

Public Use of Land. In the event that Grantor|or Its successors and assigns permits the pubilc use
of the Land in a manner consistent with the terms and conditions of the Easement, Grantor reserves
all rights and defenses afforded private own rs}f land who make the same avallable for publlc
recreational uses as pravided by the Limitatlon|of Landowner Llability-Public Recreation, Utah Code
Annotated § 57-14-1, st seq., or any replacemgnt ptatutes.

E:ADKP\RDWILGreen\Open Space Consorvalion Eszament.wpd Page 3
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X, Severability. If any section or provision of thls instrument shall be held by any court of compstent
Jurisdiction to be unenforcsable, this instrument shall be construed as though such section or
provision had not been included in It, and the [empinder of this instrument shallbe enforced as the
expression of the parties' intentions. If any gection or pravision of this instrument is found to be
sup]ect to two constructions, one of which woulld render such sectlon or provislon Invalld, and one of
which would render such section or provision yalifl, then the latter construction shall pravail. If any
saction or pravision of this instrument s determined to be amblguous or uncleatr, ltshall be interpreted

In accordance with the pollcles and provisions|expressed In Ulah Code Annotated § 67-18-1 et seq.
IN WITNESS WHEREOF, the parties have hereuhto set thelr hand and seals the day and year
first above written.
GRANTOR:
WHI
liabll
By:
STATE OF UTAH )
; . 38
COUNTY OF SALT LAKE )
The foregoing instrument was acknowledged before me this day of 3% m , 2007, b
Richard D. Lioyd, who executed the foregoing Instrument Inhis capaclty as the Manager o PER RIDG
DEVELOPMENT, LLC, a Utah limited liabillty company.

NGT

3 NOTAﬁ%PIJILIC
GWEN D. RICH
876 8. Morgan Vi Dr.
Margan, (ah 84050
My Commisgion Expires
Dacembaf 1, 2010

STATE OF H
N COUNTY, a polltical subdivision of the State of <

Neme: _[fvjnt < Soxgmoler s
Title: (. ho v

Attast: +Q :-Z ;

RGAN COUNTY RECOM
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STATE OF UTAH )

. 88,
COUNTY OF MORGAN )
The foregging instrument was acknowledgad| before me this 27 da , 2007, b

Rruce. P gj , who executed the foregoln InsiTLl_ en¥m his capaéﬁ? as the Morgar{
County _ Chair , and by Eq—cm ? , who executed the
faregoing instrument [n her capacity as the Morgan Coun y

Cr(ﬂ(rk.»
/d/ M
NOTARY PUBLIC '

= NOTARY PUBLIC
GWEN D. RICH
@75 8. Morgan Valley Dr.
Morgan, Utah 84050
Commission Expires
Dgocamber 1, 2%1()

EADKP\RDIMLGresiGpen Space Consarvation Easement wpd Page &
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HIBIT A
Parcel E, WHISPER RIDGEAT STONE CANYON PHASE 1 SUBDIVISION,
according fo the official plan on file &t the offices of the Morgan County
Recorder,
ENDKPARDIMLGreen\Open Space Canaervallon Easament.wpd Paga 6
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FIRST AMENDMENT TO THE WHISPER RIDGE AT STONE CANYON
DEVELOPMENT AGREEMENT

THIS FIRST AMENDMENT TO THE WHISPER RIDGE AT STONE CANYON
DEVELOPOMENT AGREEMENT (this “Amendment™) is made as of the |H{*day of January
201Y, by and between Henry Walker Construction of Northern Utah, LLC (as assignor) (the
“Developer™), and Morgan County, a political subdivision of the State of Utah (the “County”).
Defined terms used and not otherwise defined herein shall have the meanings set forth in the
Development Agreement (as defined below).

RECITALS

A. Whisper Ridge Development, LLC, was the original “Developer” pursuant to that
certain Whisper Ridge At Stone Canyon Development Agreement, dated July 27, 2007, and
recorded as Entry 108742, Book 251, Page 617 in the office of the Morgan County Recorder (the
“Development Agreement™).

B. Whisper Ridge Development, LLC, ceased development on the project and Bank
of American Fork, a Utah corporation took possession of the project. Developer, through its
affiliates, subsequently purchased the project from Bank of American Fork.

C. Developer, as assignor, and the County desire to amend the Development
Agreement as set forth herein.

NOW, THEREFORE, in consideration of the agreements and obligations set forth herein
and for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged. the Parties hereby agree as follows:

1. Successor Developer. Pursuant to Section 10.1 of the Development Agreement,
the rights of the “Developer” under the Development Agreement may not be transferred or
assigned without the written approval of the County. The foregoing notwithstanding, Section
1.4.11 of the Development Agreement defines “Developer™ to include any successors and/or
assigns of “Developer”. Section 13.7 of the Development Agreement states that the
Development Agreement “‘runs with all of the land subject to this Agreement” and that the
burden and benefit of the Development Agreement shall bind and inure to the benefit of each of
the parties successors, heirs, assigns and transferees. Finally, Section 13.8 permits the County to
look to the property owners in the Project for performance of the provisions of the Development
Agreement. As set forth in the recitals above, Developer is the largest property owner in the
Project and received an assignment of all rights, title and interest of the prior “Developer” in
connection with its acquisition of the Whisper Ridge Subdivision. In accordance with the
foregoing, the Developer and the County both acknowledge and agree that Developer has all
rights, title and interest in and to the Development Agreement, inures to all benefits thereunder
and Developer agrees to perform all obligations of “Developer” under the Development
Agreement.

2 Definition of Open Space. The following definition of “Open Space™ is hereby
added to the Development Agreement as Section 1.4.20:

fit 131,288 B.310 8. 158%n
| Fee: $92. 00 Credit Card

Filed B

BRENDA ﬁELSDN, Recorder

MORGAN COUNTY
For: WHITNEY BENSON J



“1.4.20 “Open Space™ shall mean any/all real property owned and any
improvements thereon dedicated and indicated on the plat for the common use and
enjoyment of the property owners within the Project.”

3. Construction of Project Improvements on Parcel C. The following sentence is
hereby added to Section 3.1.4:

“Developer shall be permitted to construct an underground utility vault on Parcel
C in accordance with the drawings provided by Developer to the County.”

The drawings provided to the County in connection with this Section are attached to this
Amendment as Exhibit A.

4, Parcel C Utility Vault. Exhibit B to the Development Agreement (Improvement
Schedule) is hereby amended to include that an underground utility vault may be built on Parcel
C in accordance with the drawing attached hereto as Exhibit A. All other items set forth on
Exhibit B to the Development Agreement shall remain unamended.

5. Height Restrictions. Section 3.1.5 of the Development Agreement is hereby
deleted in its entirety and replaced with the following:

“3.1.5 Height Restrictions. With respect to the development of dwelling
units located within each Phase, each residential unit at any point shall adhere to
current Morgan County height standards.”

6. Parcel C Setbacks. The following is hereby added after the final sentence of
Section 3.1.19:

»

“The required minimum setbacks for Parcel C shall be ten feet (10°) on all sides.’

7. Approved Use on Parcel C. A new Section 3.1.23 is hereby added to the
Development Agreement as follows:

3.1.23._Parcel C Use. The construction and operation of an underground utility
vault on Parcel C shall be authorized and permitted in accordance with Exhibit A hereto
and without the need for a conditional use permit. Developer is still required to obtain
the necessary building permit to construct the underground utility vault on Parcel C.

8. Secondary Access. A new Section 3.1.24 is hereby added to the Development
Agreement as follows:

3.1.24._Secondary Access. The Emergency Access, as recorded on the Whisper
Ridge at Stone Canyon Phase 1 PRUD plat, shall remain unobstructed and maintained in
a manner to permit vehicular travel in order to provide a secondary access to Phase Il of
the Project.

9. Incorporation by Reference. The terms of the Development Agreement (as
amended hereby) are hereby incorporated herein by this reference.

Ent 131288 Bk 0310 P 1710



10.  Counterparts. This Amendment may be executed in two or more counterparts,
each of which shall be deemed an original, but all of which shall constitute one and the same
instrument.

[SIGNATURES TO FOLLOW]
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IN WITNESS WHEREOF, the parties have executed this First Amendment to the
Development Agreement as of the date first written above.

STATE OF UTAH

COUNTY OF DAVIS )

instrument, who duly acknowledged to me that they executed the same. ;lj 3

STATE OF UTAH

COUNTY OF MORGAN

On the |4 day of danuary

“DEVELOPER”

HENRY WALKER CONSTRUCTION OF
NORTHERN UTAH, LLC
a Utah limited liability company

By: Henry Walker Homes of Northern Utah, LLC

Its Manager

By: Henry Walker Homes Group, Inc.
Its Manag

By: T
Name: \\ AN

ItS. ""f--'-mm___m_'

VC\MEGAN NICOLLE ns; LEON
] Commission #608583 i
: My Commission Expires
NS April 19, 2615
1388 State of Utah

""""mm-l-ﬂnmn-mmmm

On the 13™ day of January, 2014, personally appeared before me, Justin Atwater, as the
CLO/Secretary of Henry Walker Construction of Northern Utah, LLC, the signer of the within

Notarg?’}{ubl ic
“COUNTY”

MORGAN COUNTY
a political subdivision of the State of Utah

Lbbeon [o1lele

Its: Coun c.iﬂ Clhose i

. 2014, personally appeared before me,

R l_osgn Wilde, .as_Council Cnar
instru d

of Morgan County, the signer of the within

nt, who duly acknowledged to me that they executed the same.

COYANN KILMER
Notary Public State of Utah
My Commission Expires on:
December 13, 2014
Comm. Number: 604031

Nota% Public

Signature Page
To The

First Amendment
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EXH IBP
MORGAN —|

DESCRIPTION OF QV
June 28,2007

OO0—0005~ 3056 %0
: P -S‘j
This pa}cel being a part of Morgan Caunty Parcel Numbers © 3- ves - ¢i5/60-00¢3 and 03-005-
015-014ocated in the Southwest Quarter of Sectior 22land Morgan County Parce! Numbers 03-005-
03-005-017-10)03-CO5+cit-jc-i7apd (Sce helw?} located In Section 27, Township 5
worth, w Salt Lake Base and'lmlldla . Heing.more particularly described as follows:
00 ~00?3~-¢§23% CO-0oFF-22%4/
Beginning at the South Quarter Corner of Section|22,{ Tawnship 5 North, Range 1 East, Salt Lake
Base and Meridian, and running thence $00°13' along the quarter section line 1378.05 feot:
thence East 10.49 feet; thence S00°34'30"W 319!37 feet; thence S 15°05'17"E 138.51 feet; thence
S15°10'00"'E 588.88 feet; thence S15°20'21"E 83./12 feet; thence N75°07'24"W 161.88 feet; thence
§43°30'00"W 37.82 feet; thence S13°01'24"E 71B.63 faet to a UDOT Right-of-Way llne; thence
S70°33'08"W 27.56 feet along sald UDOT Rightiof-Way line; thence S77°57'06"W 147.20 feet
aleng said UDOT Right-of-Way line; thence Southwedterly 231.51 fest along a 1372.40 foot radius
curve to the right through a central angle of 9°38/54], chord bears $S82°47'04"W for 231.23 faet
along said UDOT Right-of-Way line; thence Northerlyjalong the canterline of Strawberry Creek the
following two courses: N21°44'52E 55.70 feet; thence N41°08'45"E 49,10 feet; thence NO2°18'28"W
54.97 feet to a point on the westerly line of sald Strawberry Creek; thence along said wasterly line
the following three courses: N32°46'31"E 28.48! feet; thence N45°01'22°E 81.05 feet: thence
N04°25'28"E 38.25 feat; thence N00°22'15"E $7.89 feet to a point on the centerline of said
Strawberry Creek; thence along sald centarline th

thence NO1°38'14"W 48,79 feet: thence N17°41'20'
thence lsaving said centeriine and running $89°22'0
feet, thence NO0°13'58"E 170.02 feat: thence NB2°
276,93 feet; thence N13°43'58'"W 240.88 fedt:
NO3°40'30"E 242,04 faet; thence NOB°19'22"W 578
thence N17°42'21"W 200.95 feet; thence N17°45/20"

61.16 feet; thence N17°37'52"E 16.45 fest:
'E 132,01 feet; thence N13°01'24"W 160.40
5'25'W 309.81 feet; thence N61°20'04"W
hence N15°33'20"E 289.68 feet: thence
89 feet; thence N10°32'01"W 228.19 feet;
VW 223.07 feet; thence N30°49'15"E 130,31

}fal owling four courses: N18°49'50"vv 38,94 feet;

feet; thence ND0°35'27"E 140.20 feet to the Sactign iihe; thence N83°24'33"W 607.26 feet: thence

NOQ°35'27"E 1863.04 feet, thence S82°00'00°E [113
thence S79°36'39"E 374.28 feet: thence $682°24'0
- thence S89°59'47"E 515,78 feat to the Section Line;

.00 fest; thence S67°00'00"E 102.00 fest:
237.34 feet; thence S00°10'28"E 409.59 feet:
hence S00°04'30"W 1333.80 feet along the

Section Line to the point of beginning.
Contains 87.918 Acres
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